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For the Ninth Circuit

Northern Pacific Railway Company,
a Corporation, Appellant,

V.

Chicago, Milwaukee, St. Paul and Pa-
f ciFic Railroad Company, a Corpora-
tion, Appellee.

No. 14373

Appeal from the United States District Court for
THE Western District of Washington,

Southern Division

BRIEF OF APPELLANT

STATEMENT AS TO JURISDICTION

The Chicago, Milwaukee, St. Paul & Pacific Railroad

Company, a common carrier by railroad, brought this

suit originally in the United States District Court,

Western District of Washington, Southern Division,

against the Northern Pacific Railway Company, also a

common carrier by railroad, to enjoin it from construct-

ing a section of track. The plaintiff alleged it has a

branch line of railroad serving the town of Moses Lake,

and that the territory sought to be reached by the de-

fendant's proposed track would invade the plaintiff's

territory.

Plaintiff brings this action under Part I of the Inter-

state Commerce Act (Title 41, U.S.C.A., paragraphs 1

to 27, inclusive). [49 U.S.C.A.]

1
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After hearing, the District Court made Findings of

Fact and Conclusions of Law and entered final judg-

ment enjoining the defendant, Northern Pacific, from

constructing the proposed track. Appellant has ap-

pealed from this final judgment.

STATEMENT OF THE CASE •

The Washington Central Branch of the appellant,

Northern Pacific Railway Company, extends from Cou-

ncil, Washington, a point on its main line between

Pasco and Spokane, Washington, in a generally north-

erly direction to Adrian, and thence to Cheney, Wash-

ington, a point on such main line, a distance of approxi-

mately 190 miles. That portion of the main line between

Connell and Adrian, approximately 61 miles in length,

is generally referred to as the Connell Northern Branch.

It is located largely in Grant County, Washington, and

at its nearest point is approximately 5 miles easterly of

the city of Moses Lake (Exhibit 11; R. 228). The con-

struction of the Connell Northern Branch was started

in June, 1909, and completed November 1, 1910. The

first freight was handled on the line, however, in Sep-

tember, 1910 (R. 228). The appellee's branch line, ex-

tending into Moses Lake, was not constructed until

some two years later (R. 143).

The Connell Northern was constructed: for the pur-

pose of providing rail transportation service for the

products of the agricultural lands traversed by the line

between Connell and Adrian. At the time of the con-

struction of the branch and until recent irrigation de-

velopment under the Columbia Basin Project, the agri-
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cultural lands were devoted largely to dry land wheat

production with the rougher lands utilized for seasonal

livestock grazing (R. 230).

Following the construction of the Grand Coulee Dam,

the face of the land began to change. The Columbia

Basin Project came into being, so that ultimately

1,029,000 acres of land will be under irrigation (R. 231)

.

The lands in the Wheeler-Moses Lake area will be in-

cluded in this project and are designated as East Co-

lumbia Irrigation District (R. 232). The Connell North-

ern Branch runs about through the center of the district.

There is a vicinity west of Wheeler which lies as a

plateau above the town of Moses Lake, which runs

southeast to Raugust, a distance of about 4 miles from

Wheeler, and northward toward Gloyd, a distance of 4

to 6 miles from Wheeler (R. 232) . (For location of such

stations, see Exhibit 11.)

At the time of the formation of the East Colimibia

Irrigation District, the appellant owned about 2,750

acres of land in the District. In accordance with a con-

tract with the Bureau of Reclamation, all of the lands

were divided into farm units (R. 287) and approxi-

mately 2,150 acres were sold to individual settlers (R.

289). Also, in accordance with the agreement, the re-

maining 600 acres, or seven farm units, were retained

by the appellant for industrial purposes (R. 290). If

the land is not used for industrial purposes, in ten years

from 1953 it will revert to farm units (R. 293). Four of

these reserve farm units lie in Section 13, Township 19

North, Range 28 East W. M. (R. 290). The land which

the appellant seeks to serve with its proposed track lies



in this Section 13, which will hereinafter be referred to

as "Section 13."

The appellant seeks to bnild. a track, for which it ac-

quired the necessary right of way, from its Connell

Northern Branch into Section 13, for the purpose of

serving two industries which desire to locate there (R.

339). The track would have a total length of 3.9 miles,

that is, it would spring from the branch line on a wye,

then proceed westerly to the north side of Section 13,

then turn south and run through the center of the sec-

tion to the south section line (R. 301 ; Exhibit A3) . The

total cost of the track, including fence, culverts, siphons

and right of way, would be $205,505 (Exhibit A23; R.

303). The track would be on a maximum grade of 1.5

undulated, which means it would be up and down on

the contour of the ground. For the greater part of the

distance the track will just lie
'

' on top of the grass " (R.

301).

At the westerly edge of the plateau west of Wheeler,

above referred to, the land breaks sharply down into a

valley where lies Moses Lake. This break begins at about

the center of Section 13 (Exhibit A3, a topography

map). It will be noticed from observing this map that

the tirst topography contour runs through the center

of Section 13 and is marked 1190. It will also be noticed

that there is at first a gradual slope to the west, then

the hill steepens until it descends to a flat, where the

buildings of the town of Moses Lake are. The contour

at the water level is 1044 (R. 354), which makes a differ-

ence in elevation of 146 feet. Pictures of the area, intro-

duced as exhibits in this case, clearly show the situation



just described (Exhibit A6 through Exhibit A21).' The

picture, Exhibit A18, was taken from a point located

600 feet east of the northwest corner of Section 13

toward Moses Lake. The camera was pointing north-

east to south and the picture shows the bhiff, some half

a mile or more beyond the city limits of Moses Lake, on

top of which the proposed spur is to be built. Exhibit

A20, taken from a point 493 feet west of the quarter

corner on the north line of Section 13, with camera fac-

ing south to west, shows the site of Moses Lake.

At a point 1.1 miles west of Wheeler and a little to

the south, the Utah-Idaho Sugar Company constructed

a large sugar refinery in 1953 (R. 242). In order to put

rail facilities into this industry, the appellant built a

spur from its main line 1.1 miles in a westerly and

southerly direction from Wheeler. Also, in order to

serve this industry, the appellee built a spur from its

main line in a northerly direction, a distance of 3.4

miles (R. 348). The Utah-Idaho Sugar Company plant

lies in the area between the appellant's station of

Wheeler and the appellee's station of Moses Lake (Ex-

hibit A3).

The Pacific Fruit and Produce Company desires to

build a warehouse on Section 13 (R. 260), for the pur-

^ For the locations from which the pictures were taken

see circles placed on Exhibit 3. For an explanation of

the numbering see R. 216 and R. 218. Exhibits A6, A7,

A8 and A9 all show the general character of the pla-

teau country. A7 shows the town of Wheeler (R. 216-

217). AlO was taken from the point of intersection of

the branch line and the proposed track (R. 218) and
shows the type of land over which the proposed track

would be laid.
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pose of processing potatoes and onions and shipping

them to various points throughout the country (R. 260,

282). Eventually, the operation might expand to distri-

bution of fruits and vegetables (R. 260). In addition to

the above a jobbing and local distribution operation

would serve an area of probably a 75-mile radius (R.

263) and would not be limited to the retail outlets of

Moses Lake (R. 264). Section 13 suits the purpose of

the Pacific Fruit and Produce Company, and it intends

to build a warehouse as soon as the Northern Pacific

can assure it a track will be built (R. 261) . Pacific Fruit

and Produce Company likes Section 13 because there

is room to operate and to expand. They want to be out-

side a city (R. 261, R. 262). Most of the potatoes are

grown east of Moses Lake, and Section 13 would give

them a central location (R. 265) . In addition to the fore-

going. Pacific Fruit and Produce have additional rea-

sons for being on Northern Pacific trackage. Most of its

facilities in the Northwest are served by Northern Pa-

cific tracks (R. 278). Shipments could be partially un-

loaded at one facility and the balance carried to the

next one if the shipment was on Northern Pacific rails,

but this would not be true on Milwaukee rails (R. 280).

One-line service is superior to two or more, because no

interchange is necessary and there is no need of extra

switch service (R. 280). Also, the Pacific Fruit and Pro-

duce Company distributes potatoes, onions and other

vegetables to the Vancouver-British Columbia area.

There is no through rate from Moses Lake on the Mil-

waukee Railroad to Vancouver, but there is from

Wheeler on the Northern Pacific, so that the Northern

Pacific rate is lower (R. 281).



Mr. L. T. Warsinske, President of the Interstate

Metals Company, distributor of steel buildings for farm

and industrial purposes, testified that he inquired of

the appellee for possible sites for location of his ware-

house upon Milwaukee tracks, but they had nothing

that suited him (R. 334). Section 13 is suitable for his

needs (R. 335). He is prepared to and is desirous of

building a warehouse for his operations, but he will

need spur track service (R. 336).

The appellant's proposed track from its branch line

into Section 13 will be constructed of second-hand rails,

second-hand ties and fastenings (R. 295). The ties and

rails recovered from other tracks that are being relaid

and improved will be used for the construction of this

track. It will in all respects be typical spur track con-

struction (R. 296).

There will be no passenger service, no express or mail

service, no telephone or telegraph service on this pro-

posed track (R. 296-297). The billing and other agency

service required in connection with shipments over the

trackage will be handled by the agent at Wheeler (R.

296). There is a daily local freight train which runs

over the Connell Northern Branch. All the switching on

this proposed track would be handled by this train crew.

The traffic would be principally carload (R. 297-298).

With respect to the Milwaukee 's constructing track-

age up the hill to serve Section 13 from its existing

trackage in Moses Lake, Mr. Derrig, Assistant Chief

Engineer of appellant, testified as to certain possible al-

ternative projections.

The first one, as shown on Exhibit A24, is a 1.1%
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grade (R. 306), and would be 3.7 miles long (R. 308).

Its estimated cost would be $184,558 (R. 312). The sec-

ond one, as shown on Exhibit A24, would be a 1.5%

grade and be 3.1 miles long (R. 308). The estimated cost

would be $166,155 (R. 314). The third one, as shown on

Exhibit 25, would be a 2% grade, the estimated cost of

which would be $181,536 (R. 315).

Mr. Derrig considers the 1.1% grade the best line

from an engineering standpoint, because it fits the con-

tour of the country. There would be less grading and

hence less maintenance, and you are least likely to

run into rock (R. 310-311).

Mr. Crippen of the Milwaukee testified he could build

a spur track to Section 13 from the Milwaukee connec-

tion at Moses Lake, on a 2% grade, for $70,000 exclusive

of right of way. He estimates the cost of the right of way

would be $22,500 (R. 371). Also that he could build a

track on a 4% grade into Section 13 for $49,000 with an

estimated cost of right of way of $12,000 (R. 371).

On May 24, 1948, the appellant applied to the Inter-

state Commerce Commission for a certificate to extend

its line of railroad from a point on its Connell Northern

Branch into the town of Moses Lake (R. 382). The ex-

tension would descend the hill in a southwesterly direc-

tion, enter the town of Moses Lake, and connect with

the Government-owned railroad which serves the Lar-

son Air Base (Exhibit A3). The Commission held that

public convenience and necessity had not been proved,

and denied the application without prejudice to renew-

ing it at a future date (R. 381).
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SPECIFICATIONS OF ERROR
I.

The trial court erred

(a) in refusing to find that the proposed track to be

constructed by the appellant westerly from its Con-
nell Northern Branch to Section 13, Township 19

North, Range 28 East W.M., Grant County, Wash-
ington, is a spur or industrial track within the

meaning of Title 49, Section 1(22), U.S.C.A.;

(b) in finding (Finding of Fact VII) :

"That the evidence overwhelmingly establishes

that as a matter of fact the said proposed track of

the defendant is an extension and not a spur or in-

dustrial track within the meaning of the afore-

described; provisions of the Interstate Commerce
Act, and that a certificate from the Interstate Com-
merce Commission certifying the public conveni-

ence and necessity is required for the building of

such track." (11.16);

and

(c) in concluding (Conclusion of Law II) :

"That the proposed track of the defendant de-

scribed in paragraph IV of the foregoing findings

is an extension of the defendant's line of railroad

within the meaning of Section 1(18) of the Inter-

state Commerce Act (49 U.S.C. 1(18)), and cannot

lawfully be constructed until the defendant shall

first have obtained from the Interstate Commerce
Commission a certificate that the present or future

convenience and necessity require, or will require,

the construction or operation, or construction and

operation, of such additional or extended line of

railroad." (R. 16, 17)

The record clearly establishes that appellant's pro-
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posed track will not extend into new territory not trib-

utary to its line or invade territory already adequately

served by appellee.

II.

The court erred

(a) in refusing to find that the land sought to be

reached by the said proposed track is tributary to

the appellant's Connell Northern branch line of

railroad and the territory served thereby, since the

said land sought to be reached is not now served by

any other railroad and the industries to be served

by the proposed track are situated similarly to the

U. & I. Sugar Company, are in the same territory,

and are entitled to like service from the carrier

;

and

(b) in finding (Finding of Fact V) :

"That the territory sought to be reached by the

said proposed track or line of railroad is adjacent

and tributary to the trading center of the City of

Moses Lake, which City is already being served by

the plaintiff 's aforesaid railroad and that it is feas-

ible and practicable for said area to be served and

occupied by the plaintiff railroad. ..." (R. 15)

The record clearly establishes that appellant's pro-

posed track will not extend into new territory not trib-

utary to its line or invade territory already adequately

served by appellee.

III.

The court erred

(a) in refusing to find that it is more feasible and prac-

ticable to serve the land by a track connection with

the appellant's railroad, or that in any event both

railroads should be allowed to serve the territory

;

and

I
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.(b) in finding (Finding of Fact V) :

"... that it is feasible and practicable for said

area (Section 13) to be served and occupied by the

plaintiff railroad (appellee). ..." (R. 15)

The record clearly establishes that appellant's pro-

posed track will not extend into new territory not tribu-

tary to its line or invade territory already adequately

served by appellee.

IV.

The court erred in finding (Finding of Fact V) that

the construction of the proposed track would involve

a substantial sum of money and would deprive the ap-

pellee of substantial revenue.

The court found in Finding of Fact V

:

"... That the construction by the defendant of

said track or line of railroad would entail the ex-

penditure of a substantial sum of money, and would

deprive the plaintiff of substantial revenues." (R.

15)

The record clearly establishes that the cost of the pro-

posed trackage is not substantial when considered in

connection with contemplated revenues therefrom, and

that the appellee would not be deprived of any revenues,

since the proposed trackage would serve new industries

in the area.

V.

The court erred in finding (Fjinding of Fact VI) that

the construction of the proposed track by the appellant

is in the same territory or substantially the same as that

territory sought to be served by the appellant by virtue

of its application to the Interstate Commerce Conmiis-
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sion on or about May 24, 1948, for an extension of its

line of railroad into the town of Moses Lake.

The court found in Finding of Fact VI

:

'

' That defendant heretofore, on or about May 24,

1948, applied to the Interstate Commerce Commis-
sion under the provisions of Section 1(18) of the

Interstate Commerce Act for a certificate of public

convenience and necessity for the construction of

an extension of its line in substantially the same
territory as the track or line of railroad described

in paragraph IV hereof. That the Interstate Com-
merce Commission on May 20, 1949, in its Finance

Docket No. 16119, issued its decision and order

holding that present and future public convenience

and necessity were not shown to require the con-

struction and operation of said extension, and
denying said application. That there is no substan-

tial or material difference in the defendant's said

1948 proposal and that presented by the present

proposal. That the defendant has neither applied

for nor received a certificate of public convenience

and necessity from said Interstate Commerce Com-
mission for the construction or operation of the

track or line of railroad described in said para-

graph IV hereof." (R. 15, 16)

The record clearly establishes that appellant's pro-

posed trackage does not extend into the town of Moses

Lake or substantially into it.

!



13

ARGUMENT
Specifications of Error I, II and III

I. The court erred in refusing to find that the pro-

posed track to be constructed by the appellant

westerly from its Connell Northern Branch to Sec-

tion 13, Township 19 North, Range 28 East W.M.,
Grant County, Washington, is a spur or industrial

track within the meaning of Title 49, Section

1(22), U.S.C.A., and in finding and concluding to

the contrary (Finding of Fact VII and Conclusion

of Law II).

II. The court erred in refusing to find that the land

sought to be reached by the said proposed track is

tributary to the appellant's Connell Northern
branch line of railroad and the territory served

thereby, since the said land sought to be reached is

not now served by any other railroad and the indus-

tries to be served by the proposed track are situated

similarly to the U. & I. Sugar Company, are in the

same territory, and are entitled to like service from
the carrier, and in finding to the contrary (Finding

of Fact V).

III. The court erred in refusing to find that it is more
feasible and practicable to serve the land by a track

connection with the appellant's railroad, or that in

any event both railroads should be allowed to serve

the territory, and in finding to the contrary (Find-

ing of Fact V).

Specifications of error I, II, and III are so inter-

related that they will be discussed together.

The fundamental issue in this case is whether the

track which appellant. Northern Pacific, proposes to

construct, extending from its branch line to Section 13,

is an "extension" of its line of railroad within the
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meaning of Section 1(18) of the Interstate Commerce

Act (49 U.S.C.A. §1(18) ), for which a certificate of pub-

lic convenience and necessity from the Interstate Com-

merce Commission is required, or whether such track is

a "spur" within the meaning of Section 1(22) of the

Act (49 U.S.C.A. §1(22)), for which no such certificate

is required.

Section 1(18) of the Act, in so far as here material,

provides as follows

:

"No carrier by railroad subject to this chapter

shall undertake the extension of its line of railroad,

or the construction of a new line of railroad, or

shall acquire or operate any line of railroad, or ex-

tension thereof, or shall engage in transportation

under this chapter over or by means of such addi-

tional or extended line of railroad, unless and until

there shall first have been obtained from the Com-
mission a certificate that the present or future

public convenience and necessity require or will

require the construction, or operation, or construc-

tion and operation, of such additional or extended

line of railroad, and no carrier by railroad subject

to this chapter shall abandon all or any portion of a

line of railroad, or the operation thereof, unless and

until there shall first have been obtained from the

Commission a certificate that the present or future

public convenience and necessity permit of such

abandonment. '

'

Section 1(22) of the Act is as follows

:

"The authority of the Commission conferred by

paragraphs (18) to (21), both inclusive, shall not

extend to the construction or abandonment of spur,

industrial, team, switching or side tracks, located

or to be located wholly within one State, or of

1
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street, suburban, or interurban electric railways,

which are not operated as a part or parts of a gen-

eral steam railroad system of transportation. '

'

There are no provisions of the Act which define exten-

sions of rail lines as distinguished from spur, industrial,

or switching tracks. The adjudicated eases have an-

nounced certain rules which are helpful but they have

established no exact rule-of-thumb fornmla by which

this distinction can be readily determined in each case.

Although in the final analysis the decision in each case

must depend upon the particular facts there involved,

certain principles have evolved from the decisions

which rather definitely permit the determination of the

question in any given case.

It is clear that in the ordinary sense the track in-

volved in this case is a spur track. It is a track projected

from appellant's branch line for the purpose of reach-

ing and serving two industries which desire to locate on

appellant's land in Section 13. It is comparable in all

respects to the spur track built by the appellant from

the same branch to reach the sugar refinery in the same

general area and the spur track constructed by the Mil-

waukee from its branch, a distance of some 3i/> miles,

to reach the Sugar (Company's plant. The track to Sec-

tion 13 is located wholly within the State of Washing-

ton. Appellant's branch line has served the territory in

which Section 13 is located since 1912—two years before

the Milwaukee 's branch reached the area. The lands to

be reached in Section 13 by the track are clearly tribu-

tary and adjacent to appellant's branch.

We have found no case, and we are certain there is

none, where the court has found a similar track pro-
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jection, under conditions comparable to those in this

case, to be an extension of a line of railroad. To the

contrary, under comparable facts the courts have found

such tracks to be spurs within the meaning of Section

1(22) of the Act.

From the decisions it is essential that to constitute

the track here in question an extension of appellant's

line of railroad, it must clearly appear that such track

extends into new territory which is not trihutary to ap-

pellant's line or that it invades territory already ade-

quately served by the appellee. That, in substance, is

the holding in Texas d Pacific Ry. Co. v. Gulf, Colorado

& Santa Fe Ry. Co., 270 U.S. 266, 70 L.ed. 578. That

case (which we will sometimes hereinafter refer to as

the "Texas & Pacific case") was decided in 1925 and

was the first United States Supreme Court decision con-

struing Sections 1(18) and (22) of the Act, which were

adopted as a part of the Transportation Act of 1920. It

has frequently been referred to as the leading case on

the subject. The court held the track there in question

to be an extension. Appellee here places sole reliance

upon that case and attempts by the allegations of its

complaint to bring itself within the principles of that

case, as it did in the case of Chicago, M., St. P. & P. R.

Co. V. Chicago & E. I. R. Co. (CCA. 7), 198 F.(2d) 8,

which we will hereinafter discuss.

In the Texas d; Pacific ease, supra (270 U.S. 266), the

Texas & Pacific Ry. Co. sought to enjoin the Santa Fe

from constructing a track into an industrial area in the

city of Dallas, Texas. The Santa Fe defended on the

ground that the line was an industrial or spur track.

The Supreme Court held the track to be an extension.
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The facts involved are fully set forth in the Supremo
Court's decision, which we quote as follows

:

"The facts on which the Santa Fe contends that

the proposed line is merely an industrial track are

imdisputed. Dallas is a large interior city. The
Texas & Pacific extends through it and beyond in a

general westerly direction; the Santa Fe in a

general southwesterly direction. Both lines have
been operated for many years. Along the Texas &
Pacific, commencing at a point 21/0 miles west of

the city and extending westward about 21/2 miles

further, lies territory known as the 'industrial dis-

trict. ' To its development the facilities and services

of these industries. Their traffic from or destined

to the Santa Fe or other lines is interchanged by

the Texas & Pacific at points on its line distant from
these industries from 12 to 30 miles. Thus, the

Texas & Pacific receives either the whole or a part

of the revenue on all the traffic of the district—the

richest freight-producing territory in all Texas.

^^The Santa Fe has no branch line running near

to, or in the direction of, any part of the industrial

district. Hale is a station on its road. The proposed

line is to begin at Hale, where storage and assem-

bling yards are to be located, and is to end in the

industrial district, near the Texas & Pacific right of

way. The air-line distance from Hale to the pro-

posed terminus is only 31/4 niiles ; but the length of

line is 71/2 miles, besides spurs, sidings and other

subsidiary tracks. The greater length is necessi-

tated in part by topographical conditions. These

are such that the cost of construction is estimated

at $510,000. There is to be one under crossing, where

the new line intersects an interurban line, another

where it intersects a highway. There are to be two

small trestles and numerous tills and cuts. In some
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respects the character of the construction is that

commonly used for industrial tracks. No intention

appeared to ballast the track save in stretches

where the material was bad. . . .

^'The Hale Cement Line was projected hy the

Santa Fe in order to reach on its own rails the six

plants within the district which lie sowth of the

Texas cfc Pacific Railroad. These furnish 80 per

cent of the traffic of the District. If enabled thus to

tap it direct, the Santa Fe can secure a part of the

strictly competitive business, and can eliminate the

division of rates with the Texas & Pacific on all

freight of the District received from or destined to

the Santa Fe lines, which is now necessarily han-

dled as interline traffic. The freight revenues which

the Santa Fe would thus obtain and divert from

the Texas & Pacific are estimated at more than

$500,000 a year." (Emphasis supplied)

In holding the proposed Santa Fe trackage to be an

extension rather than a spur, the court said

:

"... A truer guide to the meaning of the terms

extension and industrial track, as used in Para-

graphs 18 to 22, is furnished by the context and by

the relation of the specific provisions here in ques-

tion to the railroad policy introduced by Trans-

portation Act, 1920. By that measure. Congress

undertook to develop and maintain, for the people

of the United States, an adequate railway system.

It recognized that preservation of the earning ca-

pacity, and conservation of the financial resources,

of individual carriers is a matter of national con-

cern, that the property employed must be permit-

ted to earn a reasonable return ; that the building

of unnecessary lines involves a waste of resources

and that the burden of this waste may fall upon the
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public ; that competition between carriers may re-

sult in harm to the public as well as in benefit ; and
that when a railroad inflicts injury upon its rival,

it may be the public which ultimately bears the loss.

See Railroad Commission v. Cliicago, B. & Q. R.

Co., 257 U.S. 563, m L. ed. 371, 22 A.L.R. 1086, 42

Sup. Ct. Rep. 232; New England Divisions Case
{Akron, C. d Y. R. Co. v. United States) 261 U.S.

184, 67 L. ed. 605, 43 Sup. Ct. Rep. 270; Chicago

Junction Case (Baltimore dt O. R. Co. v. United

States) 264 U.S. 258, 68 L. ed. 667, 44 Sup. Ct. Rep.

317 ; Railroad Commission v. Southern P. Co., 264

U.S. 331, 68 L. ed. 713, 44 Sup. Ct. Rep. 376. The
act sought, among other things, to avert such losses.

"When the clauses in Paragraphs 18 to 22 are

read in the light of this congressional policy, the

meaning and scope of the terms extension and in-

dustrial track become clear. The carrier was au-

thorized by Congress to construct, without author-

ity from the Commission, 'spur, industrial, team,

switching or side tracks ... to be located wholly

within one state.' Tracks of that character are com-

monly constructed either to improve the facilities

required by shippers already served hy the carrier

or to supply the facilities to others, who being tvith-

in the same territory and similarly situated are en-

titled to like service from the carrier. The question

whether the construction should be allowed or com-

pelled depends largely upon local conditions which

the state regulating body is peculiarly fitted to ap-

preciate. Moreover, the expenditure involved is or-

dinarily small. But where the proposed trackage

extends into territory not theretofore served by the

carrier, and paHicularly where it extends into ter-

ritory already served by another carrier, its pur-

pose and effect are, under the new policy of Con-
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gress, of national concern, For invasion through

new construction of territory adequately served by

another carrier, like the establishment of excessive-

ly low rates in order to secure traffic enjoyed by an-

other, may be inimical to the national interest. If

the purpose and effect of the new trackage is to

extend substantially the line of a carrier into new
territory, the proposed trackage constitutes an ex-

tension of the railroad within the meaning of Para-

graph 18, although the line be short, and although

the character of the service contemplated be that

commonly rendered to industries by means of spurs

or industrial tracks. Being an extension, it can not

be built unless the Federal commission issues its

certificate that public necessity and convenience re-

quire its construction. The Hale-Cement Line is

clearly an extension within this rule." (Emphasis

supplied)

The facts in the foregoing case clearly distinguish it

from the case at handi. Some of the more distinguish-

ing features are

:

1. The very area which the Santa Fe sought to serve

had been developed through the facilities and service of

the Texas and Pacific, which was rendering adequate

service by direct connection with each of the existing

industries. In our case, the appellee has had no part in

developing the industries which the appeUee intends to

serve. The two industries which have expressed a desire

to locate on Section 13, viz.. Pacific Fruit & Produce

Company and Interstate Metals Company, for sound

economic and operating reasons desire the appellant's

service rather than the appellee's. In addition, at the

present time the appellee does not have existing tracks

suitable for serving either of said industries which are
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in immediate prospect of developing on appellant's

proposed track.

2. The only purpose for the Santa Fe's building the

proposed track was to divert from the Texas & Pacific

business v^hich it had developed on its own rails, and

it was estimated that this diversion of freight revenues

from the Texas & Pacific to the Santa Fe would be more

than $500,000 a year. In our case, the appellant does not

propose to serve any plants which are now served by the

appellee. Thus, for all practical purposes the appellee

would not lose any business which it now enjoys by vir-

ture of the appellant's building its proposed track.

3. In the above case the territory sought to be served

had never been adjacent to any line of the Santa Fe. In

our case the territory has been adjacent to the appel-

lant's branch line since 1910, which was two years be-

fore the appellee built its branch into the town of Moses

Lake (R. 228, 143).

4. In the above case there was no showing that any

industry was brought into the area with the expectation

or desire of receiving Santa Fe's service. There was no

proof that such service would be preferable to Texas &

Pacific service. In our case the appeUant is asking to

serve property which the appellee has never served, on

which the appellee has no tracks, and which the appellee

cannot serve without building additional tracks, just

as the appellant is doing. The appeUant is not seeking

to effect a duplication of service as was true in the

Texas db Pacific case.

5. In the Texas & Pacific case the Santa Fe was not

attempting to develop any new business, but was trying
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to participate in business developed by.the Texas & Pa-

cific. In our case the area is undeveloped except for the

U. & I. Sugar Company plant. As it develops, additional

trackage will have to be built. There is no sound eco-

nomic or legal reason why the appellee should have the

exclusive right to develop and serve this large potential

industrial area.

6. In the Texas & Pacific case the court held that, by

enacting Section 1(18) of the Act, Congress intended to

eliminate the building of unnecessary lines involving a

waste of resources so that the burden of such waste

would not fall upon the public. In other words, the court

concluded that Congress sought to eliminate the very

form of wasteful and needless competition which the

Santa Fe attempted to engage in by invading or raiding

the established business of another carrier which was

serving that business adequately. In the present case

appellant will not duplicate the existing service ren-

dered by the appellee. Moreover, at all times, even be-

fore the Milwaukee's branch line was built, the appel-

lant has been in a position to serve any industry

adjacent to its branch line, desiring its service.

7. In the Texas & Pacific case, in speaking of what

constituted a track an extension, as distinguished from

a spur, the Supreme Court said (p. 278)

:

"... But where the proposed trackage extends

into territory not theretofore served by the carrier,

and particularly where it extends into territory al-

ready served by another carrier, its purpose and ef-

fect are, under the new policy of Congress, of na-

tional concern .... If the purpose and effect of the

1
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new trackage is to extend substantially the line of a

carrier into new territory, the proposed trackage

constitutes an extension of the railroad within the

meaning of paragraph 18 ... .

"

The appellant's proposed track is not an extension

within the meaning of the above definition. It does not

extend either into new territory or territory already

served by the appellee. Appellant is merely developing,

as the demand for its service arises, territory which it

has potentially served from the time its branch line was

first placed in operation. True, it is extending a track

where it did not have a track before, but that is not what

is meant by extending into new territory. Every new

spur or industrial track is laid where no track existed

before, but such tracks do not extend into new territory

and thereby become an "extension" within the meaning

of 'Section 1(18) of the Act.

There is another important consideration of public

interest in this case. Congress not only desired to pre-

vent wasteful competition between railroads, but it

wished to provide for an adequate transportation serv-

ice to the public. It is undisputed here that two shippers

who are to build plants on appellant's proposed track

want appellant's service because it offers them certain

advantages which the appellee cannot provide.

Furthermore, Congress did not intend to eliminate all

competition between carriers. It sought merely to pro-

hibit wasteful and needless competition. When two lines

of railroad are situated equally favorably to serve an

industrial area, each is entitled to compete for the busi-

ness therein. This is desirable competition.



24

The case of Texas <& Pacific Ry. Co. v. Gulf, etc., 270

U.S. 266, 70 L. ed. 578, 584, further states:

"... The carrier was authorized by Congress to

construct, without authority from the Commission,

' spur, industrial, team, switching or side tracks . . .

to be located wholly within one state.' Tracks of

that character are cornmonly constructed either to

improve the facilities required by shippers already

served by the carrier or to supply the facilities to

others, who being within the same territory and
similarly situated are entitled to like service from
the carrier. The question whether the construction

should be allowed or compelled depends largely

upon local conditions which the state regulating

body is peculiarly fitted to appreciate. ..." (Em-
phasis supplied.)

As has been previously stated to the court, the area

west of Wheeler, for a matter of about 31/2 miles, is a

plateau extending to the north and to the south. Then

the land breaks sharply to the west down to the town of

Moses Lake.

The U. & I. Sugar Company built a plant on this

plateau. In order to serve the sugar plant, the appellant

built a spur track 1.1 miles in length to the Sugar Com-

pany's property. Also, in order to serve the plant, the

appellee built a spur track 3.4 miles in length (Exhibit

A3).

The proposed track is on the section line one mile

north of the Northern Pacific Sugar Spur. The center

of the south boundary of Section 13, the terminal of the

proposed track, is about 2-2/7 miles from the point

where the Northern Pacific Sugar Spur turns into the

U. & I. Sugar property (Exhibit A3). The question now
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arises as to whether the proposed plant facilities of the

Pacific Fruit & Produce Company and the Interstate

Metals Company are within the meaning of the above

stated rule laid down in the Texas dt Pacific case. Are

they within the same territory and similarly situated

with the sugar plant ? It would have been a simple mat-

ter to have extended the Sugar Spur into Section 13 to

serve the Pacific Fruit & Produce and the Interstate

Metals. The ground between them is perfectly flat, and

they would be only a little over two miles beyond the

sugar turnout. A spur may render service to more than

one industry without changing its character. Great

Northern Abandonment, 247 I.C.C. 407.

If for operating or other reasons the railroad prefers

to spring a new track rather than extend the sugar spur,

is the character of the new track changed? It is re-

spectfully submitted that it is not. It is still only serving

industries '

' who are in the same territory and similarly

situated."

It would be possible to extend a track from the Mil-

waukee branch line at Moses Lake up the hill to Section

13. The engineering witnesses for the appellant and

appellee dispute as to method and cost. The appellant 's

witness testified that the best grade would be a 1.1%

with a switchback which would be 3.7 miles long (R.

308), and would cost about $184,558 (Exhibit x\24, R.

312) . The reason it would be the best is that there would

be less grading, hence less maintenance, and you would

be least likely to run into rock (R. 310-311). The ap-

pellee 's witness testified he could build a spur from the

Milwaukee connection at Moses Lake to Section 13 on a
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2% grade for about $92^000, and he could build one on a

4% grade for about $61,000 (R. 371).

Would the track from the Milwaukee branch at Moses

Lake to Section 13 be a spur or an extension ? If length

determined the answer, the Milwaukee engineers could

put the track on an unfavorable grade which would

mean more maintenance in the future because of ero-

sion, washing from irrigation water, etc., which would

mean more cost, but they could shorten it and cut the

original cost to the point where the court could say it is

a spur. If the track is put on the most favorable grade,

it is 3.7 miles long. It would cost an estimated $181,536

and be 2/10 of a mile shorter than the one the appellant

intends to build in the instant case. This surely can't

be the right answer in the situation here presented.

There are other cases holding a proposed track to be

an extension, but in all of them, as in the Texas <& Pacific

case, the facts are clearly distinguishable from those in

the instant case.^ However, in all cases where the facts

are similar to those in this case, the courts without ex-

ception have held the line of track to be an industrial

track or spur.

In Missouri, K. d T. R. Co. of Texas v. Texas dt N.

0. R. Co. (5th Circuit, 1949), 172 F.(2d) 768, the M.,

Missouri Pac. R. Co. v. Chicago, Rock Island dt Pacific
Ry. Co. (8th Circuit, 1930), 41 F.(2d) 188;

Missouri Pac. R. Co. v. St. Louis Southwestern Ry.
Co., (8th Circuit, 1934) , 73 F. (2d) 21

;

Union Pac. R. Co. v. Denver & Rio Grande Western
R. Co. (10th Circuit, 1952), 198 F.(2d) 854;

Southern Pac. Co. v. Western Pacific California R.
Co. (9th Circuit, 1932), 61 F.(2d) 732.

I
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K. & T. (plaintiff) sought an injunction to stay Texas

& N. O. R. Co. from building a track, asserting that the

track was an extension of the main line. The Texas

R. Co. counter-claimed that certain tracks the plain-

tiff was building were also extensions. The trial court

held that neither line was an extension. The Texas R.

Co. built into Houston first, and the M., K. & T. built

its line later, crossing the Texas line about 5 miles from

the center of Houston at that time, but now within the

city limits. The Missouri later built a track parallel to

Texas, which it used as a tail track and later served

some industries from it. The City of Houston then

extended a street into this new territory which would

develop into an industrial area. The new territory lies

in an obtuse angle formed by the crossing of the two

main lines, but the Missouri had built a spur track

between the industrial area and the Texas R. Co. 's main

line, which is the parallel line above referred to, so that

in order to reach it the Texas R. Co. would have to cross

the Missouri's parallel track. This new industrial area

was still "virgin prairie." The purpose of the construc-

tion of the proposed track by Texas was to reach three

or four industries which were about to be established

and which had sought service from the Texas R. Co.

The aerial photographs show the land to be reached

to be prairie land. Each railroad had purchased land

in this area. Each wished a share in the anticipated

traffic. The Missouri claimed exclusive rights in the

territory by reason of having built the above mentioned

parallel track. Neither the Commission nor any other

public authority has sought to interfere. The court held

:

"We do not think this case is like that of the
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Texas dc Pacific By. Co. v. Gulf, ... ; or involves an

'extension of (the) line of railroad' of either con-

testant. The obtuse angle of prairie land was
originally bounded as much by the main line of the

one as by the other. Each had a right to build spur

tracks and industrial tracks from its main line into

it. M. K. and T. built the first ones, and its longer

one strategically paralleled the Texas and New
Orleans. But neither that nor its other spurs

preempted for the M. K. and T, the hinterland, still

undeveloped hut in easy reach of both railroads . . .

There is plenty of room and opportunity for both

railroads to serve. There is no serious raiding of

any established traffic. The proposed expenditures

are not unusual or very significant for these strong

and extensive railroads to make. We see no need to

strain to hold these tracks which are in form and in

purpose and effect ordinary industrial tracks to be

'extensions of the lines of railroads' of these two

great carriers, which must be authorized by the

Railroad Coromission. " (Emphasis supplied.)

There are many similarities between the case of

Missouri, K. & T. B. Co. v. Texas and our case. In

both cases the court is dealing with virgin prairie. The

land is still raw and the possibilities for business are in

the future. There is a difference in distances, but there

is also a difference in the type of country. One area lay

in the city of Houston. Here we are dealing with a

rural area devoted large])- to agriculture. In the above

case and here we are dealing with an area bounded by

two railroads. There is no established business in the

area between them served by either railroad except for

an inconsiderable amount in the Texas case and the

sugar plant in our case, but both are in a position to
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serve industry in the area, should it come in. Where
such a situation existed as in the case of Missouri, K. d
T. R. Co. V. Texas, the court refused to draw a line

between them or to say that one or the other had ex-

clusive rights.

U.S. et al. V. State of Idaho, et at., 298 U.S. 105, 80

L.ed. 1070 (Brandeis, 1936). The Oregon Short Line

Railroad owned 9 miles of track in Teton County, Idaho,

known as the Talbot Branch, extending to coal mines

at Talbot. The mines failed to operate, and the Inter-

state Commerce Commission, on petition of the Oregon

>Short Line, allowed it to abandon the branch. The State

of Idaho brought this action to have the branch de-

clared a spur so that it would have control rather than

the Interstate Commerce Commission. The sole

question is whether the track is a branch or a spur. The

court held that the line was built for the single purpose

of serving the mines. The line had never maintained a

train schedule or regular service ; had never furnished

express, passenger or mail service ; had maintained no

buildings, loading platforms or an agent. The Talbot

Branch was constructed and maintained for the pur-

pose of serving a single industry; practically no other

industry was served ; and the trackage did not invade

new territory. That its continued operation or abandon-

ment is of local and not national concern. Therefore,

the track is a spur and not an extension of the railroad.

Chicago, M., St. P. d P. R. Co. v. Chicago & E. I. R.

Co. (7th Circuit, 1952), 198 F.(2d) 8. Here the

Milwaukee Railroad sought to enjoin the Chicago & E.

I. from building a line of track. The purpose of the
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proposed track was to serve a power company. The

power company had invited the Milwaukee, the

Pennsylvania Railroad and the Chicago & E. I. to sub-

mit propositions for trackage. The Chicago & E. I.'s

proposition was the most satisfactory and it started to

build the track. In the plaintiff's complaint it alleged

that the defendant 's track was an extension, and raised

the following issues

:

"... (a) whether the industry to be reached was
in territory adjacent to, and tributary to plaintiff's

line or railroad
;
(b) whether 'such territory' could

be more practically and economically afforded

carrier service by the plaintiff; (c) whether plain-

tiff was ready, willing and able to furnish transpor-

tation service upon proper request therefor; (d)

whether such track construction by defendant

would entail the expenditure of large sums of

money; and (g) whether such construction would

invade plaintiff's territory and deprive it of

revenues which would and could normally accrue

to plaintiff."

Prior to the filing of this suit, there was no railroad

trackage in the area where the power company intended

to build its plant. The plaintiff's railroad is less than a

mile from the property line of the proposed site of the

power plant and is nearest to the area. The proposed

spur of the Chicago & E. I. would be 3.15 miles in length

and would cross the plaintiff's railroad. The plaintiff

estimated the cost of constructing the proposed track-

age would be $500,000. The defendant estimated the

cost of construction would be $315,000. The court held

:

"T/^e appellant relies heavily upon Texas <&

Pacific R. R. Co. V. Gulf C. & S. F. Ry. Co., 270

U.S. 266, 46 S.Ct. 263, 70 L.Ed. 578. That case was
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decided in 1926. The Santa Fe proposed to build

new trackage for the purpose of reaching an indus-

trial district which extended 21/2 miles along the

tracks of the Texas and Pacific. The proposed

trackage was to extend generally into territory

served hy the Texas and Pacific, and the effect of

its coTistruction would he to raid the established

traffic of that railroad. In the case at har the ap-

pellant, Milwaukee R. R., does not furnish service

to any industry south of its present right of way.

As a matter of fact, the only industry in that terri-

tory, Viking Coal Company, is served by the C. &
E. I. R. R., defendant-appellee, as we have ex-

plained. So far as this record shows, the proposed

plant of Public Service Company and the Viking

Mine are the only industries at present located in

the area in question and there are no communities

located in said area." (Emphasis supplied.)

After the consideration of several other cases, the court

concludes that the proposed track is a spur and not an

extension.

In the case of Great Northern Ry. Co. Abandonment,

247 I.C.C. 407, the Great Northern wanted to abandon

4.53 miles of track in Ferry County, Washington. There

was no station on the line. The only traffic was carload

to and from the mines. The billing was handled through

the station at Republic. The trains operated only as

traffic demanded. Two protestants contended that the

line was an industrial track within the meaning of

Section 1(22) of the Interstate Commerce Act and that

the Commission had no jurisdiction to decree an

abandonment. The Commission then held that the track

served a number of mines owned and operated by

several companies and reached by six spurs leading
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from the main line. However, an industrial track, as

that term is used in Section 1(22) of the Act, may

render service for different shippers. The controlling

factor in the classification of the track is the use made

thereof and not the number of patrons served. The

track was therefore an industrial track, and the

Commission held itself to be without jurisdiction.

Specification of Error IV

IV. The court erred in finding (Finding of Fact V)
that the construction of the proposed track would

involve a substantial sum of money and would

deprive the appellee of substantial revenue.

Mr. Derrig, the Assistant Chief Engineer of the

appellant, testified that the total cost of the proposed

track would be $205,505, including right of way (Ex-

hibit A23, R. 303).

Mr. Justice Brandeis, in Texas & Pacific v. Gulf, in

speaking of spurs or industrial tracks, stated

:

^

' . . . Moreover, the expenditure involved is ordi-

narily small.
'

'

The cost of the proposed track which he had under

consideration was estimated at $510,000 in the year

1925.

Mr. Derrig further testified that in 1925 he could

build the proposed track into Section 13 for $92,305,

exclusive of right of way (R. 316). This figure was

arrived at by comparing his records for that year (R.

317).

In the case of Chicago, Milwaukee, St. Paul dt Pacific

R. Co. V. Chicago & E. I. R. Co. (7th Circuit, 1952),

I
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198 F.(2d) 8, the court held the proposed track to be a

spur. The plaintiff's estimate of the cost of construction

of this 3.15 miles of spur was $500,000, while the de-

fendant's estimate was $315,000. The appellant submits

that the cost of the construction of this proposed track

is not unreasonable and is not beyond the reasonable

limits for cost of a spur track.

The construction of this proposed track would not

deprive the appellee of substantial revenue. The track

is being built into raw land for the purpose of serving

two industries which are not now located in the area,

but intend to locate. These two industries are not being

served by the Milwaukee Railroad, nor are there any

other industries or producers of freight to be served by

the proposed track that are now being served by the

Milwaukee.

Specification of Error V

V. The court erred in finding (Finding of Fact VI)

that the construction of the proposed track by the

appellant is in the same territory or substantially

the same as that territory sought to be served by the

appellant by virtue of its application to the Inter-

state Commerce Commission on or about May 24,

1948, for an extension of its line of railroad into the

town of Moses Lake.

On May 24, 1948, the Northern Pacific applied to the

Interstate Commerce Commission for authority to

construct a line of railroad from a point on its Council

Northern Branch, known as the Mitchell Spur, to Moses

Lake (R. 382, see Exhibit A3). The proposed extension

would extend into the town and connect with the

Government-owned track leading to the Moses Lake
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Airfield (R. 384). The ex:tension would allow the

Northern Pacific to participate in all the railroad busi-

ness originating or terminating in the town of Moses

Lake.

The Commission held that there was not a sufficient

showing at that time to justify a need for two railroads

in the town of Moses Lake, but there may be in a few

more years, and the application was denied without

prejudice to renewing it at some future date.

The Commission in its opinion did state that "no

sound reason exists why application cannot be made

at that time [after the land has water on it] or without

permission from us, suitable facilities installed along

the Connell Northern branch for shippers who wish to

avail themselves of Northern Pacific service" (Em-

phasis supplied) (R. 399). The Commission also stated

in the course of its opinion :

'

' There is the possibility,

however, that the applicant [Northern Pacific] might

get a greater share of the traffic from the area if it es-

tablished shipping facilities along the Connell Northern

branch supplemental to those of the Milwaukee at

Moses Lake" (R. 400).

The applicant tried to get its tracks into the town of

Moses Lake and failed. But certainly, the Northern

Pacific is entitled to participate in some of the business

originating in the area by reason of its Connell North-

ern Branch running through the middle of the produc-

ing area, particularly from shippers who want North-

ern Pacific service.

In the instant case the Northern Pacific feels that it

is only doing what the Interstate Commerce Com-

I
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mission suggested it do, to-wit, building a track from its

Connell Northern Branch to connect with a piece of

land owned by the Northern Pacific in order to serve

two shippers who have not been previously served by

the Milwaukee and who are new to the area. This, it

seems to us, is "establishing shipping facilities along

the Connell Northern Branch supplemental to those of

the Milwaukee at Moses Lake."

CONCLUSION

For the reasons above stated, it is respectfully sub-

mitted that the proposed track to be built by the

appellant is a spur or industrial track and not an

extension of its main line, and that the judgment of the

trial court should be reversed.

Respectfully submitted.

Dean H. Eastman

RoscoE Krier

Attorneys for Appellant
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